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General Counsel

Chief, Legislation Staff
Office of Legislative Counsel

Zurcher v. Stanford Daily

1. Attached for your information are copies of: (1) The
White House Press Office background report on the President's
legislative proposal; (2) Prepared testimony given by Assistant
Attorney General Philip Heymann before the Senate Judiciary ’
Constitution Subcommittee on 19 December, and; (3) Editorial comment
on the issue. There is as yet no actual draft bill.

2. I would appreciate your views as to whether the proposal

adequately deals with national security considerations.

Distribution:
Orig - Addressee w/att.
1 - [OGC w/att.
STAT 1- [0S w/att.
1 - OLC Subject w/att.
, 1 - OLC Chrono w/o att.
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Tuesday is an important step toward repairing
some;of the damage done to the right of individual .

" privacy by the Supreme Court last spring. It would -
sharply limit the powers of police—federal, state and -
local==to. search the files of the news media and of-:

others’who are preparing material for publication. -

" By doing so, it would provide those groups with the -

kind of- ‘protection’ they need:against unwarranted -

R R WASHINGTON POST
HE I‘.EGISLA’I‘ION proposed by Presxdent Carter

l“"’:-:

‘i 4
the files of journahsts and other authgo7r§. But the:r

-only access to the material would be by way of a sub-

. poena. That would give journalists an opportunity to
have their objections heard by a judge before they hr

surrendered their confidential notes. - .

- The proposed legislation would also require prose- & . ; - i3

cutors to proceed via a subpoena if they believed a § : -
. journalist’s files to contain direct evidence of a crime, §

such as a ransom note. Searches for that kind of evi-

rummaging in their files without significantly dimin- - dence without prior notice could be conducted—

ishing the ability of the pohce to gather evxdence m

, cnmmalcases. [ by F ;
'The Supreme- Court made ch rummagmg posl-

_ blef when it ruled: that police -may constitutionally -

search:the files of any individual, whether suspected -
of criminal: actmty ‘or ‘not, if there is reason to be- "

heve\they will find" evidence of a crime. We, along *
" with ‘many others;" have argied-that this seriously-
- ‘threatened the ability of the press to investigate gov-
ernnmntal ‘and other kinds of wrongdoing. The dan-
ger. was that confidential notes could be. exposed to"

the'e eyes “of ‘malevolént or overzéalous police as ‘they.”

- searched for evidence: concerning other matters.:For-. ..

‘tunately, this argument has been taken seriously by}; :
the president and Attorney. General Griffin Bell,-

some-of whose comments on the subJect are prmted,

For the Record, on this page today. -
The.administration’s proposal would prohlbxt al—

gmost -all- searches - through the .“work product”—

notes, ‘photographs, interview files, etc.—of anyonev;
_ preparing material for dissemination to the publie,

That .would include, in addition to journalists, aca.-

démicians, professional freelance writers and any--~
one else preparing an article or a broadcast. Such ma-.
. terial-could be searched only if a judge had been con- -

.vinced that its owner was a suspect in a crime or that".
‘a-death:or serious injury would occur 1£ an’ lmmedl-
ate search were not conducted.’ @

‘s ¢ Pohce and prosecutors mxght stxll have aceess to

ok
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beyond the curcumstances outlined above—only if
‘there ‘were’ danger that the material might be
dwtroyed.

o 4 Congres accepts th:s proposal, or some refine. .

ment of it, the problem the Supreme Court’s decision
created for the press-will be greatly relieved. But the
‘problem-the decision created for others will not be.
‘'The government has'no business searching the be-
longings of lawyers, doctors, teachers or.any other
_citizen for evidence that someone else committed a
 crime. The same kind of rules that apply to the press
should apply. to others who may possess confxdential
-information. .

Fortunately, the Department of Jushce does reoog
nize that the searches of innocent third parties in-
fringe on individual privacy, and it says it will con-

«'+_ tinue to study the situation.. But even if it concludes

that something should be done, it is not likely to pro-
‘pose legislation that would be effective against state
and local police. That is because the federal govern-
ment has no direct constitutional authority over them.
- The Justice Department believes the federal power
over interstate commerce’ provxdes the necessary Ju-
"risdiction for the statute the adrministration is propos-
ing, but it doubts that power prov1des the riecessary
basis for broader legislation. If it is right, that broader
legislation will have to come-out of each of the 50 state
« legislatures: Until it does, no' one s private papers will |
_be secure agamst the prymg eyes of zealous ofﬁcers.
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" campus violence. Instead

_embrace the'wo 1 réelance: ‘writers and - but for the moment, the Administration’s- pmposal
i i in int

ase 2004/08/19 : CIA-RDP81M00980RQO1900060005—1

The Carter Admlmstranon ‘has taken a welcome " including their notes, ‘pictiires, unused

+-first step*toward’ ‘shoring ‘@p some First- Amendment - film and interviews. The statute wo

j uld- govern state
- freedoms that suffered severe blows from the Supreme - and local police as well as.Federal agents..

_ Court last May..In a case invo volving the Stanford Uni-- - . . Still, 'some trouble spots remain; like the excep-' .
- versity newspaper. the Court then held that police may 'tlons to the proposed safeguards. One exception would !
" conduct surprise searches of newspaper offices for evi- " .be writers suspected of crime; W d.decide.whatss
.. dence of crime even when the occupants are not. the ect! oL, crimes’. &

" selves suspected of wrongdoeing. "¢ :
.. In this: case, the police had’ reason to belxeve “that 2
he newspaper possessed unpubhshed photog:,‘aphs of

of ‘0btaining a subpoena fol
the pxctureg, which would have given the newspaper. a,

e»‘pohce' s:mply moved in and’
ks confidential:

jonis by nomeans lim
1

; 35 “may -allay -such doubts: '
;he AW bdmg “when the Justlce Department -furthe: explams 1ts

égg)sal in Senate hearings next week
i~ The 'Administration says.it _
afeguards because: of constxtumona} ‘and policy ques- -
tions'that: require f further study. Congress should weigh -
‘ ‘themn, too. The goal-should be a law, with the fewest '
" possible loopholes, that eliminates or tightly regulates:
‘though it. does nat:ad - -thekind. ‘of search that took place at Stanford. No sure.

secure frome Sy ch searcheS, does judgment is possible: until the questions are put to rest,

prompted ; 'd
tive. bxlls

_'seems amajor; advance toward that goal. S
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